26 April 2007

TELELEARNING SESSION #3: CO-OP LEGISLATION

--Transcription--

Present: Marty, Richard, Peter, Carol, Terri, Ambrose, Susan, Philippe, Hopeton, Pascale, Joy, Melanie, Russ, & Hazel

Hazel encouraged participants to attend the CSR Forum and gave some information on it.

Peter introduced the presenters: Richard Bridge, a lawyer working with co-ops who has recently moved to the Anapolis Valley, NS from BC.  Marty is a long-time co-op developer from BC, who has done much work  incorporating co-ops. 

RICHARD BRIDGE:

The material which was in the agenda for today’s session is enough for one-half of a 2-credit course at university, so it was challenging to get this down into a bite-sized piece.  

I belive that general rule’s of presentations are:

(1) Know your audience -  & unfortunately I do not.

(2) Be brief

(3) Never make a presentation when you are not feeling well; but I unfortunately I need to break this rule today as I have come down with a cold.

Further introduction:

--A general caution – as a lawyer I must say that this is not legal advice, so please do not treat it in that way.

--By way of introduction, I would like to say that I am the 2nd fiddle, as Marty’s knowledge is so extensive.  I am the “warm-up act” to Marty.

7 BASIC LESSONS FROM A LEGAL PERSPECTIVE:

(1) Know your legislation, or where to find it &  how to use it.

By this, I do not mean that it should be committed to memory.  The key is to have it available.  It is literally all on – line; at least in the jurisdictions with which I have used.  It is shocking to me how many ED’s, board members & professionals working with co-ops, & also non-profits, do not know the core legislation that covers them.  Bookmark it on your computer, or print it off.  

There are separate co-op acts in each province, terrritory & a federal act; in various states of repair or disrepair; the fed & BC ones are pretty recent.  Be aware of your specific Co-op Act.  Fed’ly, no co-op can be incorporated under the act unless it has a fixed place of business in more than one province.  This is unique to the co-op act, as opposed to non-profits & companies.  This is a restriction; it limits the number of federally incorporated co-ops.  Hazel : the reason that this rule is in place is that in 1999 at the last re-write of this Act, the Quebec co-op sector insisted on it, altough the rest of the sector did not want it.  With the Quebec sector’s lobby, they got this change through.  The rationale was to push Quebec-based co-ops to only use the Quebec Co-op Act – basically nationalist sentiment which carried the day. 

The fundamentals in each of the Co-op Acts:


a.  Incorporation requirements: use different language: either Memorandum of Articles & Bylaws; or Articles of Incorp & Rules, etc.  Should be standardized.

b. Incorporation consequences: this is the creation of a separate legal entity, the power & capacity of a natural person; limited liability for members.  

c. Name rules

d. Share structures

e. Amendment procedures

f. Governance basics: rela’p btw members & directors set out in sekeltal form.

g. Bylaws

h. Roles & powers of the regulator

i. Auditors & their powers

j. Dissolution: how are co-ops wound up.

(2) Beware of amendments

It can be difficult to keep on top of legislation.  The best and cheapest source of this is the local courthouse library.  The courthouse librarians are very helpful with members of the public.  The alternative is to go to a lawyer, but they will generally just go to the courthouse.  In BC, many changes have been made recently to the co-op legisl, including adding the concept of community service co-ops.  (Unsure if actually passed).

(3) Be familiar with related applicable legislation; it is an art to figuring out what applies

Eg: in the BC Co-op Act, the Companies Act of BC is referenced.  However, the BC Bus Corp’s Act is the new standard.  Yet it is still essential to look into the Companies Act; may be substantial provisions.

(4) Know the Administrator / Regulator in the province – personally; & seek their guidance

After #1, this is likely the second most important item on the list.  There is no better source of support, after the legislation, than the staff.  Their experience is generally extensive.  They can help to interpret the legislation and regulations.  The number of co-ops coming along is typically not large, so they may see each as interesting and challenging.

Their materials on-line are increasingly helpful, esp in BC & federally.  

(5) Know your jurisdicion’s Regulations (including knowing the difference btw legislation & regulations)

Generally, the regulation world is less formal than legislation; it is law established by cabinet instead of the full legislature.  Often important rules will appear in legislation.  In some provinces, it may be significantly easier to get regs changed.  Important requirements may be in the Regulations.  If there are model bylaws or rules, you should start with those; often found in the Regs.  

(6) Know the reporting requirements

This is interesting from a public pol persp.  Reg’rs are getting away from close scrutiny & review; seeking only basic paperwork that is available for public review.  

(7) Budget some legal help

It may be necessary for specific needs.

Peter noted that the CoopZone web site has links to virtually all the provincial acts and regulation.

MARTY FROST:

That was great; I will pick up on many of those points.

I am not a lawyer; I am a co-op developer.  We have had a number of lawyers in BC who are friendly to co-ops, some do practice with co-ops.  An issue we run into at times is that the process of assising someone with their incorporation can be viewed as practicing law, and of course non-lawyers cannot do this.  What I ensure I do with each client is to tell them what their options are under the Co-op Act, but I will not give them advice about what they should do, eg on how they should set up their capital structure.

When the BC Act changed, I found that the level of complexity really increased.  

Going through the incorporation can be used as an education tool.  This is becoming more challenging, since the Act right now is relatively arcane.  It is critical to stay on top of the changes.  A lot of our responsibility as developers is to let people know their options.

I have worked under 6 different Co-op Acts.  I will point out various areas where I find significant differences among Acts.

(1) The filing of the incorporation documents: differs a lot from province to province. The Articles (or Memorandum) are usually the most consistent document.  But, in some prov’s this is all that is needed to incorporate; in other places by-laws are also required.  

(2) Classes of membership is another varable one.  Can a gov’t, eg a town; or First Nations be a member of a co-op?  Both can now be members in BC.  Also distiinctive is joint membrships, eg for 2 people.

(3) Some co-ops can have distinctive acts; eg for New Generation Co-ops; Sask Wheat Pool had its own acts.  Or there may be different types outlined under each – housing co-ops, producer co-ops, etc.

(4) Capital structures: one of the most complex things in Co-op Acts.  (the 2 most complex issues: membership, & capital).  This can be the most complex; where the money is.  Does your Act allow non-share co-ops, which are generally for a non-profit purpose?  Some do & some do not.  Some Acts will now allow diff types of shares: membership shares, investment shares etc.  Some jurisd’s: they may be par value, & non-par value shares.  If there are non-par value shares, something must be outlined re: redemption.  This is an area where I often tell groups that they need a lawyer.  Another issue is whether the Act allows non-members to have investment shares or not.  The group will have to decide to what extent non-member investors are involved in dec’ns.  Another question is whether the Act allows non-members to be on the board of directors.  Yet another is whether the Act allows indemnification for directors.

QUESTIONS:

Q Carol Murray, Alberta.  Re: getting to know your administrator; on the issue of electronic voting.  The Act states one could have a secret ballot electronically.  I asked our Reg’r how they would see it, & they said something like:  Co-ops are required to file the bylaws; the province does not control what is in them.  “You are on your own; good luck with that.”  How to deal with an administrator who does not want to help?

A: Richard: the general trend in BC is in that direction, but not nearly so far that way.  There are cases where they will not reply; they say that one should apply one’s own best judgment.  If this happens, it would be best to document the exchange; & this will show the board’s due diligence.   If the Act & Reg’s are not crystal clear, your job is to make the best decision; if one dec’n is more practical, go with it.  

Q: Hazel:  will it be obvious on-line if the ame’ts are included there, or not?

A: Richard: this varies dramatically from province to prov; in BC they are getting better but there is a lag time.  That is where the tricky research is; again the fall-back is the court librarians.  Another good resource is to contact the legislative library in each jurisdiction.  

Q: Melanie: Thanks for the excellent presentations.  Marty – we used to be able to use the Act as a way to educate members on what they were getting into.  This is still of primary importance to do this education.  Being able to use clear English used to be possible, & important, but it no longer is.  It is still impt to be able to take a group through significant items.  As dev’rs we have pulled out certain issues that we go through with people (how many dir’rs will you have?, etc.), & go through them.  It is important for the group to go through it, & have them not be overwhelmed by the legalese.  I would be interested in hearing more about how other people go through this process.

A: Terri:  we have a really good process on the MB gov’t web site; they lay out all the options for each decision to be made.  I always tell them their options, tell them consequences for them & leave it up to them.  I can share what I have found with other groups.  

A: Peter: what I have done is not through the Act but rather with model bylaws.  In going thru the bylaws, there are some places with no discretion, & other parts with discretion.  

A: Marty: sometimes the sample bylaws contain rules which are not actually required by the Act.  Sometimes it is not easy for people to tell from bylaws what is actually required of them.  

A: Peter: we have drafted specific wc model bylaws.  In doing that, often the generic bylaws on provincial web sites do not address crucial issues which different kinds of co-ops are going to need.  Yes, it is possible to incorporate using model generic bylaws, but often they are very minimal.  In relying too heavily on those, one can lose the learning aspect of it, & end up with inadequate bylaws.

Q: Carol: are bylaws a legal structure, or a tool for best practices?

A: Peter: clearly they are both.  

A: Richard: the bylaws are organic & they are never perfect.  It is important to re-visit them periodically.

Q: Terri: I have a specific issue right now.  I was involved with a worker co-op which has dissolved.  In filing final corporate tax, they show $600 owing; & show the ownership structure as only myself & one other person (we were not even paid), but not the sole paid employee.  This was for payroll source deductions.  They do not understand what a co-op is.  Any ideas?

A: Peter: it would be determined by who was filed as directors.  

A: Richard: my understanding is that the feds can decide who they will go after.  They even stated that they did not believe Terri who was she said she was; they stated it was a partnership.  She is having to educate gov’t on what a worker co-op is.  

Q: Terri: In helping people to incorporate: if it is a home-based bus, people pay a lower rate.  However it may not be poss to register as a worker co-op unless you pay for 3 home-based businesses.  

A: Richard: the ppty tax regime in Wpg is not great.  Sometimes gov’t gives good help, & sometimes not.  

A: Marty: this highlights the lack of understanding by gov’t of worker co-ops.  When are people self-employed contractors, & when are they employees?  This must be very clear, or there can be serious problems.  

A: Peter: the CWCF did a paper on this; it is available on the CWCF’s web site & on the CoopZone site.  It is very important to get this right or it can cause serious problems for the co-op.

Q: Peter: in terms of the fed req’t to be conducting business & have a fixed place of business in more than one province: what does it really mean?  In talking to other lawyers, there is not a clear concept.   It may be a post office box, & selling in more than one province.

A: Richard: this is not clearly defined.  I state that if one has what is needed to have more than one office / warehouse etc.  

A: Hazel: this may not be strictly enforced, either.

Q: Peter: how vigorously are these things enforced?  It seems that no one is paying much attention.

A: Hazel: gov’t does not generally pay a lot of attention in my experience unless they are owed money – in which case they are very strict.

A: Richard: there are fewer resources to enforce than before.  

A: Marty: co-ops used to be under the supervision of the Registrar in BC.  There used to be more powers to check up on co-ops by the registrar; now it is complaint-driven & it would largely go to the courts (eg where a member feels his/ her rights have been trampled.)  There is really no one out there watching co-ops to see if they are operating according to their bylaws.  

A: Richard: partly this is resources; partly it is to avoid liability if they do not catch something.

Q: Carol: what kinds of protection should we be thinking of for ourselves as dev’rs?

A: Marty: I have not had this experience.  I guess we could seek liability insurance; I do not know if we could get prof’al liability insurance.  I have personal liability insurance, but that’s more for someone tripping on my doorstep.

A: Melanie: that is a great Q.  We have not talked at all about liability.  Perhaps this should be another topic.  We had a good workshop at the last CWCF Conf on avoiding liability.  I have often thought that it is kind of ironic that we work hard to ensure the co-op members’ liab w/out looking at our own.  I think that the issue of developers’ liability would be one to take on.  

A: Hazel: we can explore this with Co-operators.

Q: Ambrose: how do we best cover the question of Board members’ liability?

A: Richard: we should look at another 90-minute session on this.  An excellent reference:

Hugh M. Kelly, QC (Toronto), Duties & Responsibilities of Directors of Not-for-Profit Organizations: a great booklet.  It is produced by the Cdn Soc’ty of Assoc Executives; they cost about $20 each.  Richard offered to do a 45-minute revew of it.  If directors act in good faith & in the best interests of the co-op & with best judgment, they should not get into trouble.  

Q: Candice: with the CU’s, I belive that with new directors, there is a course that they can take, to alert them to all their fid’ry resp’s.  Is it possible that we could maybe explore something like that?  There are several new co-ops forming here in BC, with new directors.  

A: Peter: CU Source – there have been discussions with some of their CU training & turn it into co-operative modules.  As a member of a CU & CZ, you can sign onto CU Source, & obtain many of those modules.  Many of them are available on line.  They have not been adapted to co-ops, as of yet.  There are also some in-person classroom courses, which CZ members can participate in for a cost.  We hope that eventually they can be adapted to co-ops.  CU Source still needs to improve this.  If anyone is interested, they should e-mail Peter to find out exactly what they need to do within a week or so.

Q: Russ: which jurisdictions have multi-stakeholder provisions?

A: BC, Que, Ont, Alta; & maybe federal.  

Hazel thanked the speakers for their excellent presentations.

Next call: May 24th, same time, on Marketing.
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